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3n the Court of Appeals 

OF THE DISTRICT OF COLUMBIA 

October Term, 1932 

No. 5768 

——— 

I 

NOAH BEST, ADMINISTRATOR OF THE ESTATE 
OF ALBERT EDWARD BEST, DECEASED, 
APPELLANT 

vs. 

DISTRICT OF COLUMBIA, APPELLEE 

I 


Appeal from the Supreme Court of the District 

of Columbia 


STATEMENT OF CASE 

Noah Best, appellant, was plaintiff in the lower 
court. He filed suit against the appellee, District of 
Columbia, for the wrongful death of his son, of whose 
estate he was administrator. The court granted a 
motion for a directed verdict upon the opening state¬ 
ment of counsel. Judgment was entered on the verdict 
and the plaintiff, appellant here, appeals. I 

The action was based on the doctrine of attractive 
nuisance. 

The opening statement appears at pages 8 and 9 of 
the record. The appellant alleged therein that the 
deceased was five years of age and that he was drowned 
while playing on a wharf operated and controlled by 
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the District. The wharf which had 10 to 13 holes in 
it w*as right by the street. There was no sidewalk on 
the street and the portion of the barrier close to the 
street was down. Children were allowed to play in 
and about the wharf where boats docked and unloaded 
sand which was used by the District. The deceased 
fell through a hole in the wharf after having been 
attracted to the scene bv the conditions there stated 
to exist. 

By the motion to direct a verdict, appellant conceded 
such facts to be true. 

The only errors complained of are the action of the 
court in granting the motion to direct the verdict and 
the entry of the judgment thereon. 

ASSIGNMENTS OF ERROR (R. 6) 

The court erred: 

1. In granting the motion of the defendant for a 
directed verdict upon the opening statement of the 
counsel for the plaintiff. 

2. In entering judgment on the verdict as returned 
by the jury. 

ARGUMENT 

Whether or not this case is reversed depends upon 
that doctrine of law known as “attractive nuisance.” 

That doctrine, as stated in the turntable cases, was 
first announced by the Supreme Court in Railroad Co. 
vs. Stout, 17 Wall. 657. This case was followed by 
Union Pac. Ry. vs. McDonald, 152 U. S. 262. 

The rule was later modified by the Supreme Court in 
the cases of United Zinc Co. vs. Britt, 258 U. S. 268 
and New York, N. H. & H. R. Co. vs. Fruchter, 260 
U. S. 141. 
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This court in Branan vs. Wimsatt, 54 App. t>. C. 
374, by a divided court, followed the Britt Case because 
the facts presented in the Branan Case brought that 
case within the rule announced in the Britt Cas^. 

The facts in the case .at bar are within the rule of 
the Stout and the McDonald Cases. 

The Britt, Fruchter and Branan Cases are not in 
point, because the facts in the case at bar are altogether 
different than the facts in any of the former. j 


THE TURNTABLE DOCTRINE 

The doctrine of the turntable cases was clearly stated 


in Union Pac. Ry. Co. vs. McDonald, 152 U. S. 2G2|; the 
court said, p. 279: 

“We adhere to the principles announced in 
Railroad Co. vs. Stout, supra. Applied tc[ the 
case now before us, they require us to hold that 
the defendant was guilty of negligence in leaving 
unguarded the slack pit, made by it ini the 
vicinity of its depot building. It could have 
forbidden all persons from coming to its coal 
mine for purposes merely of curiosity and pleas¬ 
ure. But it did not do so. On the contrary, it 
permitted all, without regard to age, to visit its 
mine, and witness its operation. It knew that 
the usual approach to the mine was by a narrow 
path skirting its slack pit, close to its dtepot 
building, at which the people of the village, old 
and young, would often assemble. It knew ^hat 
children were in the habit of frequenting that 
locality and playing around the shaft-housfe in 
the immediate vicinity of the slack pit. The 
slightest regard for the safety of these children 
would have suggested that they were in danger 
from being so near a pit, beneath the surface of 
which was concealed (except when snow, \i*ind 
or rain prevailed) a mass of burning coals into 
which a child might accidentally fall and be 
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burned to death. Under all the circumstances, 
the railroad company ought not to be heard to 
say that the plaintiff, a mere lad, moved by curi¬ 
osity to see the mine, in the vicinity of the slack 
pit, was a trespasser, to whom it owed no duty, 
or for whose protection it was under no obliga¬ 
tion to make provision . . 

(p. 2S0) 

“Referring to the case of Townsend vs. Wathen, 
Judge Thompson in his work on the Law of 
Negligence, Vol. 1, p. 305 n., well says: Tt would 
be a barbarous rule of law that would make 
the owner of land liable for setting a trap thereon, 
baited with stinking meat, so that'his neighbor’s 
dog, attracted by his natural instincts, might 
run into it and be killed, and which would exempt 
him from liability for the consequences of leaving 
exposed and unguarded on his land a dangerous 
machine, so that his neighbor’s child, attracted 
to it and tempted to intermeddle with it by 
instincts equally strong, might thereby be killed 
of maimed for life.* Indeed, ti e present case is 
stronger than the one supposed by the writer, 
in that the defendant was aware of the fact that 
children often visited its mine." 

BRITT AND FRUCHTER CASES 

In United Zinc Co. vs. Britt, 258 U. S. 2(58, the court 
stated that the reason for the rule there laid down was 
because there was no evidence (1) that the children 
could see the attractive nuisance from where they 
lawfully were: (2) that such sight attracted them to the 
nuisance. The court said, p. 275: 

“In the case at bar it is at least doubtful 
whether the water could be seen from any place 
where the children lawfully were and there is no 
evidence that it was what led them to enter the 
land. But that is necessary to start the sup¬ 
posed duty." 


o 
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At page 276 of the opinion the court pointed oiit that 
the facts failed to show that it was the habit !of the 
children to go to the place of the nuisance. The 


said 


u 


court 


. . It does not appear that the children 

were in the habit of going to the place; sh that 
foundation also fails.’ 7 


In the opening statement in the case at bar, counsel 
said that the place of the nuisance was right off of the 
street, on which there was no sidewalk, and the) same 
was maintained by the District as an attractive nuis- 
ance: that the side portion of the barrier at the street 
was down and that the children used the place tc) play 
on and in and went in and out at their pleasure, (p. 9.) 

All three of the exceptions to the rule laid do^vn in 
the Britt Case were met. That case does not govern the 
case at bar, because the facts were different from the 
case at bar. 

The present action was based upon two sets of facts (1) 
showing that the children lawfully in the street couljd see 
the attractive nuisance because the barrier thereto was 
down and the same was maintained by defendant] and 
attracted the children there: and (2) the children were 
in the habit of playing at that place. (R. 9.) 

In the Fruchter Case the child was injured tyy an 
unguarded electric wire after climbing a pole 29 1 feet 
in height in order to reach a pigeon’s nest. That lease 
is not in point. The Circuit Court of Appeals foi* the 
2nd Circuit so states. 

In Cole vs. Penn. R. Co. (C. C. A. 2) 43 F. (2d) j 953, 
955, the court stated that the reason for the doctrine 
announced in the Fruchter Case was: 


u 


on the ground 


that 


the 


doctrine laid down in the Railroad Co. vs. S^out, 
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17 Wall. 657, and Union Pacific Ry. Co. vs. 
McDonald, 152 U. S. 262, did not cover the 
facts presented.” 

THE BRANAN CASE 

In the case of Branan vs. Wimsatt, 54 App. D. C. 
374, the court expressly pointed out that this court did 
not regard the turntable cases as reversed. This court 
said. p. 379: 

“Whether the principle established by the 
earlier decisions is still in force, the facts of this 
case do not require us to decide, although it may 
well be doubted whether those decisions can be 
reconciled with the later ruling. We do say, 
however, that we are under no obligation to 
extend the doctrine declared in Railroad Co. vs. 
Stout to property or children not of the class 
contemplated by the court in that case. In our 
opinion, the rule announced in the turntable 
cases is inapplicable to property not per se 
dangerous, or peculiarly alluring or attractive 
to children, and excludes minors who have reached 
the age of discretion, or who, knowing the 
hazard, assume the risk of doing that which will 
imperil their lives or limbs. In so holding we 
do no more than has been done by the majority 
of the states which have dealt with such matters 
and by the Supreme Court itself.” 

In the Branan Case, the minor was twelve and one- 
half years!of age. In the case at bar, the minor was 
five years of age, a person who had not “reached the 
age of discretion,” who did not know the “hazard” and 
did not “assume the risk of doing that which will im¬ 
peril” his life or limb. 

It would be hard to conceive of something more 
attractive to a child than a sand pile right by the street 
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where the child could play and watch the boats upon 
the river and at the wharf. 

The Branan Case was decided on the “facts <}f the 
case. 7 ’ The law there stated does not apply whete the 
facts are materially different. | 

The Branan Case, therefore is not in point. We must 
take the case at bar as a case entirely different than 
that case. We must go back to the Britt and Fruchter 
Cases and determine whether the Supreme Court re¬ 
versed the turntable doctrine laid down in Railroad 
Co. vs. Stout, 17 Wall. 657. j 

BRITT AND FRUCHTER CASES DISTINGUISHED 

In the Britt Case, the children were 8 and 11 years 
old, the nuisance was 100 to 120 feet from wher^ the 
children were. The children, in that case and iri the 
Fruchter Case had to seek out the nuisance. The case 
at bar does not come within those facts. 

The majority opinion in the Britt Case does not 
expressly reverse the turntable doctrine. To the con¬ 
trary the court said, p. 275: 

“. . . But the (turntable) principle if ac¬ 

cepted must be cautiously applied.” 

We must determine whether the Britt and Fruchter 
Cases reverse the Stout Case, by implication. Various 
courts have held that they do not. 

In Consolidated Lead and Zinc Co. vs. Corcbran 
(C. C. A. 10) 37 F. (2) 296, an attractive nuisance case, 
the court reversed the case because of the instructions 
to the jury but announced the law of the case to govern 
the second trial. The nuisance was “near and in plain 
view of the road 77 (p. 296), “the children werq in 
the habit of playing about the nuisance 77 (p. 298). 
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In speaking of the effect of the opinion in the Britt Case, 
the court said, p. 297: 

“. . . That case distinguished Railroad Co. 

vs. Stout, 17 Wall. 657 . . . and Union 

Pacific Railway vs. McDonald, 152 U. S. 262 
. . . Both of those cases are more nearly 

applicable here. The Britt case was essentially 
different in the facts, which were held not to 
impose the duty of care. The court said: 'There 
can be no general duty on the part of the land- 
owner to keep his land safe for children or even 
free from hidden dangers/ but was careful to 
add, 'if he had not directly or by implication 
invited or licensed them to come there.’ The 
case (Zinco Co. vs. Britt) is obviously not in 
point.” 

The court then held that the facts alleged in the 
declaration were proved and that the motion to direct 
a verdict for defendant was properly overruled. P. 29S 
of the opinion: 

''But it is alleged in this case that habitual 
use as a playground had been made of the prem¬ 
ises and transformer house, as the company 
knew or might easily have known, and in that 
situation the plaintiff was a licensee, and being 
there as such, with the acquiescence of the com¬ 
pany, it owed him the duty of protection against 
danger in the transformer house known to the 
company, to which he might be attracted and to 
which it might reasonably anticipate he would 
resort and be injured. (Citing cases.) . . . 

“The motion to direct a verdict was not well 
founded, as the evidence fullv substantiated the 
averments of the petition. We note the more 
prominent facts the evidence proved or tended to 
prove at the trial.” 

In So. Pac. Co. vs. Marquez, (C. C. A. 9), 44 F. (2) 
2S6, the plaintiff was a boy of 10 years who was injured 
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while playing on an unguarded turntable, whi^h was 
easily unlocked and about which children had been in 
the habit of playing. Judgment was entered for plaintiff 
and defendant appealed. The case was affirmed. The 
court pointed out, p. 286: 

“. . . The principle assignment of ei’ror is 

based on the refusal of the court to direct a 
verdict for the appellant (defendant below) at the 
close of the evidence.” 

The court considered the Britt Case and the Fruchter 
Case but pointed to the words of Mr. Justice Holmes 
in the Britt Case (“But the turntable principle if 
accepted must be very cautiously applied.”) as meaning 
that the turntable doctrine as stated in the Stout! Case 
was still applicable to proper facts. The court said, 
p. 287: 

“Counsel for appellant seems to concede that 
the issues were properly submitted to the jury 
under the authority of the Stout and McDonald 
Cases, but earnestly insists that these cases were 
overruled by the Britt Case and by New York, 
N. H. & H. R. Co., vs. Fruchter, 260 U. S. 141, 
43 S. Ct. 38, 67 L. Ed. 173. We cannot agree 
with the latter contention. In the Britt and 
Fruchter Cases the court simply refused to i^pply 
the doctrine of the turntable cases to a porid of 
poisoned water or to electric wires strung twenty- 
nine feet above the street. The most that can be 
claimed in that behalf is that the court has 
declared that the principle involved should be 
applied with caution and that the doctrine of 
the turntable cases should be restricted rather 
than extended. Further than this the court has 
not gone, and so far as we are advised, it has 
never held that a recovery should not be per¬ 
mitted on facts similar to those presented here.” 
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CONCLUSION 

In the case at bar, the child was 5 years of age, a 
sand pile, which was to be seen from the street, was 
unfenced and in a place open to whomsoever chose to 
enter. The children had been allowed to play about 
the place. Defendant had permitted them so to do. 
This was a place where boats docked. Surely then, it 
was as Mr. Justice Holmes said in the Britt Case, 
“something that was certain to attract’’ a child of 5 
years of age, the very age when he would follow “a bait 
as mechanicallv as a fish.” 

Every fact stated in the opening statement was by 
the motion, conceded as true. 

It follows, therefore, that the court erred in directing 
a verdict for defendant upon the opening statement of 
counsel. The case should have been submitted to the 
jury. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Appellant. 
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ALBERT EDWARD BEST, DECEASED, 

Appellant, 
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BRIEF ON BEHALF OF APPELLEE. 


SUPPLEMENTAL STATEMENT OF CAS£. 

The statement of facts in appellant’s brief Has a 
tendency to portray a different picture from that con¬ 
tained in the record. There is nothing in the record 
which warrants the statement in appellant’s brief, page 
2, that the wharf “was right by the street.” From 
a careful reading of page 9, of the record, the in¬ 
ference, if any should be indulged in, is that the 
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point where the child fell from the wharf is locate^ 
a considerable distance from the street. Likewise 
there is nothing in the record justifying the statement 
on page 2 of appellant’s brief that “the portion of the 
barrier close to the street was down.” The fact, as 
affirmatively appears, (R. 9), is “that it did have some 
sort of a barrier close to the street.” Appellant’s 
brief, page 2, also states “children were allowed to 
play in and about the wharf ...” This statement 
would indicate that there was permission granted for 
the children to play at the point in question. Nowhere 
in the record is it stated that anyone had granted per¬ 
mission for the children to play, and appellant’s coun¬ 
sel’s statement to the jury (R. 9), “that there was no 
one there at the time to keep the children away, and 
that the watchman who was stationed there arrived 
sometime after this occurrence,” would tend to show 
that children had been refused permission to play on 
the wharf, and that the watchman would have evicted 
the children from the private property had lie been 
there at the time. 

Appellant’s counsel, in their brief, page 2, also states 
that “the deceased fell into a hole in the wharf after 
having been attracted to the scene by the conditions 
there stated to exist.” There is nothing in the record 
which discloses that the wharf, from which the de¬ 
ceased unfortunately met his death, could be observed 
from the public highway, or that the child had been 
attracted to the condition existing at the point of the 
wharf. 

The facts affirmatively appear, (R. 9), that the wharf 
was no part of the public highway, but was on private 


property of the District of Columbia, and is no^ a place 
to which the public was admitted, but one where boats 
dock and unload sand which is taken out and used by 
the District. There was some sort of a barrier close 
to the street, and there were no sidewalks on that side 
of the street. The deceased while on ‘‘some boards 
which extended over the water” fell through a hole 
into the water. This would indicate that the deceased 
was on that part of the wharf near its edge at the 
time immediately before the accident. 

ARGUMENT. 

The sole question presented for decision in this case 
is whether the District of Columbia is liable for dam¬ 
ages where a child is accidentally injured or killed 
while playing on private property. 

The leading case in the District of Columbia, and 
one similar in point of fact, is Sullivan v. Huide^oper, 
27 App. D. C. 154. The declaration in that case alleged 
that the defendant was the owner of a parcel of land 
near the intersection of 37th and W Streets, North¬ 
west, over which flowed two small streams of w^ater. 
The streets were so constructed that they acted as a 

I 

dam to the water flowing over the land thereby causing 
a pond to be formed of a size about 250 feet long by 
90 feet wide, with a depth varying from 6 to 10 feet, 
and its bottom was covered by a dangerous, mudd^ and 
sticky mire two feet in thickness; that in the bjnme- 
diate vicinity of and surrounding the land wer^ the 
residences of a large number of persons, including 
many children of a tender age, and that the pond was 
attractive to children, many of whom were and had 
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been for a number of years accustomed to play about 
and wade and swim in it. There was no fence around 
the pond, and all of these facts were known to the de¬ 
fendant. The plaintiff ? s intestate was ignorant of the 
dangerous character of the pond, and went to the lot 
with other children and fell or went into the said pond 
and was drowned. A demurrer was filed to the decla¬ 
ration, sustained by the Supreme Court, and its ruling 
was sustained bv this Court. 

It will thus be seen that in the Sullivan case, supra, 
the grounds of negligence were much stronger than 
those in the case at bar, as the pond was immediately 
adjacent to the street, and caused by the construction 
of the streets. In this case the river was some dis¬ 
tance away, exact distance not being shown; in the Sul¬ 
livan case the pond was visible from the public high¬ 
way; in this case such fact was not stated; in the Sul¬ 
livan case there was no fence or barrier, in this case 
there was some sort of a barrier close to the street; 
in the Sullivan case the defendant was aware of the 
fact that the children played in and about the pond, in 
this case there is no allegation of notice, and in fact, 
the public was not admitted to the property in ques¬ 
tion, but the same was used for the unloading of sand 
from the river boats. 

This Court, in the Sullivan case, supra, pages 157, 
158, in referring to the “Turntable” case, Sioux City 
and P. R. Co. v. Stout, 17 Wall. 657, 21 Law Ed. 745, 
and the “slack pit” case, Union P. R. Co. v. McDonald, 
152 U. S. 262; 38 L. Ed. 434, had the following to say: 

“In Sioux City & P. R. Co. v. Stout, supra, it 
will be recalled that the child was injured by his 
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foot being caught between the fixed rail| of the 
roadbed and the turning rail of the tabl^, while 
playing with other boys. The boys were fuming 
the table, which could have been prevented py lock - 
ing the turntable when not in use by the company. 
This could have been done by repairing a broken 
latch, which would not have involved any consider¬ 
able expense or inconvenience. The coupt, find¬ 
ing that the turntable was a dangerous machine, 
held that the defendant railroad was liable for the 
injuries to the child, although he was a trespasser, 
because by reasonable care the danger could have 
been obviated. This case is not analogous t!o that, 
nor in our opinion, do the facts bring it within 
the principal there laid down. 

“In Union P. R. Co. v. McDonald, suptfa, the 
company had failed to fence in a slack pit kept 
upon its land, and a boy was burned by falling on 
and into it. The slack, on its surface, presented 
no sign of danger. It also appears that a statute 
required the company to put a fence around its 
slack pit . Under the circumstances of the case, 
which it is unnecessary for us to set out, the court 
held that the boy was not a trespasser, and had 
not been guilty of contributory negligence. Put¬ 
ting aside the requirement of the statute arid the 
finding that the boy was not a trespasser, we do 
not think that the case, nor any case referred 1 to in 
the opinion, is controlling as to this case, \^here 
the facts are so different.” (Italics ours.) 

This Court, in the Sullivan case, at page 159, also 
used the following pertinent language: | 

“... To hold an owner of real estate, upon which 
there is a body of water, liable for the accidents 
that may happen to children while trespassing 


thereon, would be to place upon them an unfair 
burden.' The danger is one that cannot be guarded 
against without considerable expense or inconve¬ 
nience. 

“The cases holding that there is no duty upon 
the part of a real estate owner, upon whose land is 
a pond or other body of water to keep his land 
safe for trespassers, even when those trespassers 
are children, seem to us to be founded upon and 
supported by reason and common sense. The pri¬ 
mary duty to guard and protect a child against 
patent and unconcealed dangers devolves upon 
the parent, and not upon a stranger (Italics 
ours.) 

“In McCabe v. American Woolen Co., 124 Fed. 
283, affirmed in 65 C. C. A. 59, 132 Fed. 1006, the 
court sustained a demurrer, and held the declara¬ 
tion insufficient, where it appeared that the de¬ 
fendant maintained an unguarded mill trench, 
having precipitous banks, near the house of the 
father of the child, who fell in and was drowned. 
The court, while recognizing the Stout and Mc¬ 
Donald cases, said: ‘The case at bar, however, is 
essentially distinct in this particular. This canal 
was permanent, open, and plain to view,—as much 
so as though it had been a natural stream—and 
suggests nothing whatever which would change the 
relations of the parties from what they would have 
been had it been a brook or a river. If the de¬ 
fendant is to be holden to this plaintiff for not 
especially guarding it, then the customs of the 
community must be changed throughout, because 
it is impossible to distinguish this canal, for the 
purposes of this case, from a river or a brook, a 
haymow, an ox cart left in a farmer’s yard, a high 
ledge, or a field trench about either of which chil¬ 
dren may happen to be accustomed to play. We 
think therefore, that this canal was an object of 
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such a character that, both from the reason of the 
thing and the customs of the community, the de¬ 
fendant was entitled to assume that the plaintiff’s 
natural guardians would protect him ftom any 
dangers attached thereto, as they easily c^uld and 
ought to have done. Therefore, on account of the 
various distinctions which we have pointed out, 
and the reasons which we have stated, tjhis suit 
cannot be maintained.” 


The Supreme Court of California, in Peters v. Bow¬ 


man, 115 Cal. 345, laid down the following rtile con¬ 
cerning liability of a defendant for an open and un¬ 
guarded .river, lake, or other body of water. It ap¬ 
pears that in that case the defendant permitted a pond 
to remain on his premises unguarded and unfenced. 
Children played upon it, and one of them, while float¬ 
ing on a raft, fell, and was drowned. The Court, 
recognizing and approving the “turntable” casp said: 

i 

“A body of water, either standing as in ponds, 
or lakes, or running as in rivers and creaks, or 
ebbing and flowing as on the shores of se^s and 
bays, is a natural object incident to all countries 
which are not deserts. Such a body of water may 
be found in, or close to, nearly every city o^ town 
in the land; the danger of drowning in it is ^n ap¬ 
parent, open danger, the knowledge of which is 
common to all; and there is no just view consistent 
with recognized rights of property owners which 
could compel one owming land upon which such 
water, or part of it, stands or flow r s, to fill it up, 
or surround it with impenetrable wall.” 

“On a petition for a rehearing, it w r as said: “A 
turntable is not only a danger specially created by 
the act of the ow r ner but it is a danger of a differ- 
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ent kind to those which exist in the order of na¬ 
ture. A pond, although artificially created, is in 
nowise different from those natural ponds and 
streams which exist everywhere, and which in¬ 
volve the same dangers and present the same ap¬ 
pearance and the same attractions to children. 
... A pond cannot be rendered inaccessible to 
bovs bv anv ordinary means. Certainly no or- 
dinarv fence around the lot . . . would answer the 
purpose; and, therefore, to make it safe, it must 
either be filled or drained. . . . But ponds are al- 
wavs useful, and often necessary. . . . Are we to 
hold that every owner of a pond or reservoir is 
liable in damages for any child that comes unin¬ 
vited upon his premises and happens to fall in the 
water and drown ? If so, then upon the same prin¬ 
ciple, must the owner of a fruit tree be held liable 
for the death or injury of a child who, attracted 
by the fruit, climbs into the branches and falls 
out. But this, we imagine, is an absurdity, for 
which no one would contend; and it proves that 
the rule of the turntable cases does not rest upon 
a principle so broad and of such rigid application 
as counsel supposes. The owner of a thing dan¬ 
gerous and attractive to children is not always 
and universally liable for an injury to a child 
tempted by the attraction. His liability bears a 
relation to the character of the thing, whether nat¬ 
ural and common or artificial and uncommon, to 
the comparative ease or difficulty of preventing 
the danger without destroying or impairing the 
usefulness of the thing, and in short, to the reason¬ 
ableness and propriety of his own conduct, in view 
of all surrounding circumstances and conditions.” 

The Peters case, supra, was approved by this Court 
in the Sullivan case, supra. 


In the case of Stendal v. Boyd, 73, Minn. 53, 42 
L. R. A. 288, that Court, in holding the defendant not 
liable in an attractive nuisance case, said: 

“The doctrine of the turntable cases i$ an ex¬ 
ception to the rule of nonliability of a laildowner 
for accidents from visible causes to trespassers on 
his premises. If the exception is to be extended 
to this case, then the rule of nonliability as to 
trespassers must be abrogated as to children, and 
every owner of property must, at his peril, make 
his premises child proof. If the owner mus|t guard 
an artificial pond on his premises, so as to prevent 
injury to children who may be attracted tp it, he 
must ,on the same principle, guard a natural pond; 
and, if the latter, why not a brook or creek, for all 
water is equally alluring to children? If he must 
fence in his stone quarry after it fills with water, 
so that children cannot reach it,—a well-nigh im¬ 
possible task,—why should he not be required to 
do it before, for a stone quarry, with its steep and 
irregular sides, might well be an attractive and 
dangerous place to children V ’ 

This Court, in Sullivan i\ Huidekoper, supra, con¬ 
cluded its opinion with the following language: 

I 

“Without citing other authorities, we are per¬ 
suaded that the conclusions in the cases cited and 
the reasoning upon which they are based are cor¬ 
rect, and that in a case such as the one at par it 
would be unjust to hold the landowner liable for 
the death of, or injury to, a child of ten years of 
age. We do not consider that the appellee was 
negligent in not taking steps to prevent the tres¬ 
passing upon her land by boys of such age as 
plaintiff’s intestate. To hold landowners respon- 
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sible under such circumstances would be to impose 
upon them an oppressive burden, and shift the 
care of children from their parents to strangers. 
Every man who has been brought up with the 
freedom allowed to American boys knows that you 
mi«:ht as well trv to dam the Nile with bulrushes 
as to keep boys away from ponds, pools and other 
bodies of water. As is well said in Gillespie r. 
McGowan, 100 Pa. 144, 45 Am. Rep. 365: 4 4 Vacant 
brickyards and open lots exist on all sides of the 
city. There are streams and pools of water where 
children may be drowned; there are inequalities of 
surface where they may be injured. To compel 
the owners of such property either to enclose it or 
till up their ponds and level the surface, so that 
trespassers may not be injured, would be an op¬ 
pressive rule. The law does not require us to en¬ 
force any such principle, even where the trespas¬ 
sers are children. We all know that boys of eight 
years of age indulge in athletic sports. They fish, 
shoot, swim and climb trees. All of these amuse¬ 
ments are attended with danger, and accidents fre¬ 
quently occur. It is part of a boy’s nature to tres¬ 
pass especially where there is tempting fruit, yet I 
never heard that it was the dutv of an owner of 
a fruit tree to cut it down because a boy trespasser 
may possibly fall from its branches.” 

To hold the municipality liable in this case would, 
in effect, require the entire water front along the Po¬ 
tomac River, as well as both sides of the Eastern 
Branch and the Chesapeake and Ohio Canal to be 
boarded off, with a guard stationed at each entrance 
to the enclosure. It is submitted that a building in 
the course of construction is just as attractive to chil¬ 
dren as a wharf. It is a place where they may play 
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and “take chances.” Every contractor and builder 
must erect a substantial fence around the construction 
work if the appellant is to be permitted to recover in 
this case. 

In the case of McGraw v. District of Columbia, 3 
App. D. C. 405, it appears the appellant’s intestate 
was drowned in the Tidal Basin. Congress had au¬ 
thorized the maintenance of a municipal bathing center, 
with the necessary construction of bath houses. The 
beach was to open within a few days when th^ appel¬ 
lant’s child was drowned. A policeman was (|n duty 
at the site of the bathing beach and permitted the 
children to enter the water. This Court, at page 410, 
said: 

“The boy was there furtively, as a trespasser, 
without invitation, and without right, so far as the 
municipality was concerned; and it would b^ gross 
injustice to hold the latter responsible for an in¬ 
jury which it did not occasion, and against which, 
in the nature of things, it could not have guarded.” 

In the case of Hegeage v. District of Columbia, 42 
Appeals, D. C., 109, this Court reaffirmed, in no uncer¬ 
tain terms, the former rulings of the Court \n the 
McGraw v. District of Columbia case, 3 App. D. C. 405, 
and Sullivan v. Huidekoper, 27 App. D. C. 154, and in 
the opinion of the Court said: 

I 

“In the present case there was nothing inher¬ 
ently dangerous either in this alley or in thp fact 
that the embankment wall along its souther^. side 
was not guarded. Children had played there for 
a considerable time apparently without mishap. 


12 


Conditions were observable by all. If the District 

is to be held liable in this case, then it necessarily 

follows that it is its duty to fence every pond and 

everv stream, and make absolutelv safe everv foot 
• * * * 

of ground under its jurisdiction, when children 
are liable to resort thereto.” 

It cannot be contended that the appellant’s intestate 
was lawfully at the point where the fatal accident oc¬ 
curred. The Record discloses that the wharf was on 
private property of the District and no part of the 
highway, and is not a place to which the public is 
admitted. 

This Court, in the case of Branan v. Wimsatt, 54 
App. D. C. 374, held that children were trespassers 
upon private property even though they had previ¬ 
ously, on many occasions, played in and around the 
property with the consent of the owner. (See page 377 
of opinion.) Wimsatt’s lumber yard is located a short 
distance from the District wharf. 

This Court, in the Branan v. Wimsatt case, supra, 
carefully reviewed all of the prior decisions, including 
the case of United Zinc Co. r. Britt, 258 U. S. 268; and 
concerning the “turntable” case said: 

“Whether the principle established by the ear¬ 
lier decisions is still in force, the facts of this case 
do not require us to decide, although it may well 
be doubted whether those decisions can be recon¬ 
ciled with the later ruling. We do say, however, 
that we are under no obligation to extend the doc¬ 
trine declared in Railroad Co. v. Stout to property 
or children not of the class contemplated by the 
court in that case.” 
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i 

The two recent decisions by the Supreme Court of 
the United States, United Zinc and Chemical Company 
v. Britt, 258 U. S. 268, and N. Y. N. H. & H. R. R. Co. v. 
Fruchter, 260 U. S. 141, both hold the defendant not 
liable where the plaintiff, a minor, was injured. The 
Britt case is a great deal more in point with the case 
at bar. The plaintiff’s intestate there met his death 
while wading in a pool of clear water approximately 
one hundred feet from the roadway. The Court, at 
page 275 said, “infants have no greater right to go 
upon other people’s land than adults, and the mefe fact 
that they are infants imposes no duty upon land own¬ 
ers to expect them and prepare for their safety ” 

In the Fruchter case, supra, the Supreme Coprt of 
the United States held that the Railroad Company 
charged with the maintenance of a bridge was not 
responsible for an accident occurring to a child eight 
years of age who was injured while climbing upon 


the same. j 

From a careful consideration of the above two re¬ 
cent decisions of the Supreme Court of the Ujnited 
States as well as the recent decision of this Coijrt in 
the Brannan v . Wimsatt case, 54 App. D. C. 374, it may 
now be safely said that the courts have limited the doc¬ 
trine of attractive nuisance to “turntables” and “jslack 
pits.” Justice Holmes, in the Britt case, in referring 
to the “turntable” case said: 


“But the doctrine (turntable) needs very careful 
statement not to make an unjust and impracticable 
requirement.” 
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and also, on page 276, the Court said: 

“there can be no general duty on the part of a land 
owner to keep his land safe for children, or even 
free from hidden dangers, if he has not directly 
or by implication invited or licensed them to come 

r there.” 

Appellant 's counsel, in his brief, page 5, in an at¬ 
tempt to distinguish the Britt case states, first, that the 
children, from the street could see the District wharf, 
which is the alleged attractive nuisance, because the 
barrier thereto was down, and second, that the wharf 
was maintained by the defendant, and attracted the 
children there. The Record does not show that the 
wharf was visible from the highway, or that the prop- 
ertv was anv more attractive to children than anv 
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other spot in the District of Columbia, save for the 
fact that it was near the water. Yet this Court judi- 
ciallv knows that a bodv of water surrounds the 
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“Speedway,” and that any unguarded child may take 
to the same if not under proper supervision. 

CONCLUSION 

It is respectfully submitted that the judgment should 
be affirmed. 
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